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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

)
)

V.

NO. 46661-2019

)

Twin Falls County Case N0.
CR—2014-7737

)

ROBERT SCOTT MACKLIN,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

183$
Has Macklin

failed to establish that the district court

abused

its

discretion

by revoking

his

probation and executing his underlying sentence 0f ﬁve years ﬁxed, imposed following his guilty
plea to grand theft?

Macklin Has Failed T0 Establish That The
Macklin pled guilty
sentence 0f

to

Abused

District Court

Its

grand theft and, in February 2015, the

ﬁve years ﬁxed, suspended

the sentence, and placed

Sentencing Discretion
district court

imposed a

Macklin 0n probation for a

period of four years. (43623 R., pp.1 16-22. 1)

On

June

12,

2015, the state ﬁled a motion t0 revoke Macklin’s probation, alleging that

Macklin had violated the conditions 0f his probation by admitting
0r about

March

t0 using

methamphetamine 0n

methamphetamine and amphetamines 0n seven

28, 2015, testing positive for

separate occasions, driving Without privileges, being ﬁred from his job, and failing t0 report t0

Macklin admitted

his probation ofﬁcer as instructed. (43623 R., pp. 135-43.)

that

he violated the

conditions 0f his probation and the district court revoked his probation and executed the

underlying sentence.

(43623 R., pp.161, 187-92.)

Macklin ﬁled a timely Rule 35 motion for

reduction of sentence, Which the district court denied.

Idaho Court of Appeals afﬁrmed the

denying his Rule 35 motion.

No. 572 (Idaho App. June

district court’s orders

State V. Macklin,

16, 2016);

As

revoking Macklin’s probation and

(ﬂ alﬁ 46661 R., p.78).
relief,

which was granted

court.

on probation with the condition

(46661 R., pp.24-30.)

Macklin was released from

ordered t0 report to drug court 0n February

1

1,

2018.

The Supreme Court entered an order augmenting

clerk’s record

p.94.)

and transcript

in

November 0f

a result of the post-conviction action, the district court vacated

the September 16, 2015, order revoking Macklin’s probation and, following a

hearing, continued Macklin

The

Docket N0. 43623, 2016 Unpublished Opinion

Macklin ﬁled a petition for post—conviction
2017. (46661 R., pp.25, 78.)

(43623 R., pp.193-98, 211-14.)

that

jail

disposition

he successfully complete drug

0n January 31, 2018, and was

(46661 R., pp.32-33.)

Macklin was

on appeal in this case with the
Docket N0. 43623-2015. (46661 R.,

the record

in Macklin’s prior appeal,

new

terminated from drug court 0n July 19, 2018. (46661 R., pp.35-36.) That same day, state ﬁled a

motion

revoke Macklin’s probation, alleging that Macklin had violated the conditions of his

t0

probation by failing t0 successfully complete drug court and by residing in a location Where

ﬁrearms were present.

(46661 R., pp.37-52.)

Macklin admitted

t0 Violating the terms

of his

probation by failing t0 successfully complete drug court, and the district court revoked his
probation and executed his underlying sentence.

notice 0f appeal timely from the district court’s order revoking his probation.

88.)

He

also ﬁled a second Rule 35

Macklin ﬁled a

(46661 R., pp.67, 69-71.)

(46661 R., pp.85-

motion for reconsideration 0f his sentence, Which the

district

court denied. (46661 R., pp.72-84.)

Macklin argues
light

that the district court

0f his claims that “he had committed n0

for three

abused

new

its

discretion

by revoking

his probation in

crimes while 0n probation,” “had been clean

and a half years,” and “was terminated from drug court because 0f What appears

been a miscommunication between Mr. Macklin’s probation ofﬁcer
ofﬁcer’s supervisor

....”

t0

have

and the probation

(Appellant’s brief, pp.4-6.) Macklin has failed t0 establish an abuse 0f

discretion.

“Probation

is

a matter left to the sound discretion of the court.” LC. § 19-2601(4).

decision whether t0 revoke a defendant’s probation for a Violation

district court.

m,

State V. Garner, 161 Idaho 708, 710,

138 Idaho 918, 923, 71 P.3d 1065, 1070

is

App. 2003)). In determining whether

revoke probation, a court must examine Whether the probation
rehabilitation

and

is

m

Within the discretion of the

390 P.3d 434, 436 (2017) (quoting

(Ct.

The

consistent With the protection of society.

is

to

achieving the goal 0f

State V. Cornelison, 154 Idaho

793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted).

A

probation will be disturbed on appeal only upon a showing that the

trial

decision to revoke
court abused

its

discretion.

Li

at

798, 302 P.3d at 1071 (citing State V. Beckett, 122 Idaho 324, 326, 834 P.2d

326, 328 (Ct. App. 1992)).

Macklin has demonstrated he

is

not a suitable candidate for probation.

He

has a lengthy

criminal history that includes convictions for Violation 0f a n0 contact order, felony theft

by

unauthorized control, possession of drug paraphernalia, felony possession of a controlled
substance, and

intent.

two convictions

for manufacture/deliver/possession 0f a controlled substance With

(43623 PSI, pp.5-7.2) Macklin also has a history of failing to comply with court orders

and the terms of community supervision.

(43623 PSI, pp.5-6,

He was

8.)

placed on felony

probation in 2003 and repeatedly violated by testing positive for methamphetamine, being
untruthful, being unsuccessfully discharged

drug

testing.

(43623 PSI,

from treatment programs, and

original sentencing in this case (in February 2015), Macklin, age 53,

reported that he used methamphetamine daily from age 28 until the

The

submit to

p.8.)

At the time 0f the

PSI, p.14.)

failing t0

district court

summer of 2014. (43623

granted Macklin one “last chance” (43623 9/15/15 Tr., p.1

14) at probation in this case, speciﬁcally warning

him

that “this

would be a zero

1,

Ls.13-

tolerance

probation” (43623 9/15/15 Tr., p.6, Ls.13-17) and that he “had one shot 0f staying out of prison”

(43623 9/15/15
opportunity

at

Tr., p.6, Ls.4-8).

Macklin did not take What was supposed

t0

be his ﬁnal

probation seriously; upon reporting to Probation and Parole for his “initial sign

up,” he admitted to being under the inﬂuence 0f methamphetamine and that he had driven

Without privileges and been involved in a car accident.

2

Contemporaneously With the ﬁling of

(43623 R., p.131.) Over the following

this brief, the state is

ﬁling a motion to augment the

appellate record with the presentence investigation report (“PSI”) that

was prepared

in the

underlying criminal case and included in the record in Macklin’s prior appeal, Docket N0.

43623-2015.

two months, Macklin repeatedly tested positive

for

methamphetamine,

lied to his probation

ofﬁcer about his methamphetamine use, was ﬁred from his job for continuously missing work

and testing positive for methamphetamine, and

He was

p.131.)

that

“is

(43623 R.,

placed in substance abuse treatment; however, his treatment provider reported

“Macklin should be progressing

and he

failed to report for supervision.

after a

month of treatment, but appears

not applying the tools that have been taught t0

him

to

to

be getting worse”

cope With his substance abuse.”

(43623 R., p.131.)

At

the disposition hearing for Macklin’s ﬁrst probation Violation, the district court noted

Macklin had a lengthy criminal history

community and

that,

that included crimes that

despite the court having

warned him

have negatively affected the

that

it

was

his last chance

on

probation, he “[c]ontinued t0 use and continued t0 use and continued to use and continued to

Violate.”

(43623 9/15/15 TL, p.11, L.13 — p.12, L.5.)

The

district court

revoked Macklin’s

probation (46323 R., pp.187-92) but, following a grant of post-conviction

relief,

the court

vacated the revocation order and gave Macklin yet another opportunity to demonstrate that he

could succeed on probation, With the beneﬁt 0f drug court (46661 R., pp.25-30).

Macklin did not take advantage 0f the opportunity he was given and was terminated from
drug court just ﬁve months after he started for having committed numerous rule Violations.
(46661 R., pp.42-44.)

Speciﬁcally, the

Drug Court Termination Report alleged

March and July 2018, Macklin had “unauthorized

and

one treatment session and unprepared

“1iV[ed] in a residence

alcohol and ﬁrearms,” despite having represented before
alcohol nor ﬁrearms were in the residence.”

between

contact with [an] active drug user”; left the

Fifth Judicial District Without permission; arrived late for

for another; failed to appear for a urinalysis test;

that,

moving

Which contained

into the residence that “neither

(46661 R., pp.42-44.) The drug court coordinator

noted that Macklin had received a number of “corrective actions” for his behavior, but Macklin
continued to Violate the rules and “ch0se[] not to take advantage 0f the tools provided t0 him.”

(46661 R., p.44.)

It

also appeared to the drug court coordinator that

“Macklin was unwilling

to

be completely honest during his participation in drug court” and that he “require[d] another form
0f supervision and treatment than What Drug Court [could] offer t0 him.”
Macklin’s probation ofﬁcer made similar observations, noting

it

“not take the terms and conditions 0f his probation seriously.”

(46661 R., p.44.)

was “apparent” Macklin did
(46661 R., p.41.)

Macklin’s

continued dishonesty and failures t0 comply with the conditions of drug court and community
supervision did not merit continued probation. Given any reasonable View 0f the facts, Macklin

has failed t0 establish that the

As he

district court

abused

its

discretion

known drug

user, leave his judicial district,

containing alcohol and ﬁrearms. (Appellant’s brief, p.5;

L21.) Macklin’s claim
1,

his probation.

did below, Macklin argues 0n appeal that his probation ofﬁcer had given

permission t0 associate With a

July

by revoking

ﬂ alﬂ

and

him

live in a residence

11/27/18 Tr., p.18, L.16

—

p.20,

Macklin himself admitted

in a

2018, “essay” that he was required t0 complete as a sanction for Violating drug court

(ﬂ

R., p.44) that

is,

at least in part, belied

by

the record, as

he was “not being honest” and did not “disclos[e] information to

ofﬁcer Jeremy before moving into

McCashlin was addicted

Wade

to pain medication”

McCashlin[’s]

home”

(46661 R., p.47).

that

his

[his]

probation

“partner

Wade

Additionally, Macklin’s drug

court coordinator indicated in his termination report that he had speciﬁcally advised Macklin at

his drug court orientation

0n February

1,

2018, “that his associations would be restricted t0

include anyone involved in any criminal activity and anyone involved in any alcohol or drug
use”; that “Macklin acknowledged the association restriction”; and that, despite the association

restriction

and Macklin’s knowledge of

it,

“it

was discovered

[in

June 2018] that Mr. Macklin

was having unauthorized contact with
clearly did not

have permission

t0 associate

same residence With a known drug
court abused

its

abuser.

With a

known drug

his control.”

abuser, let alone t0 live in the

His claims t0 the contrary do not show the

that

district

he was terminated from drug court for “circumstances largely

(Appellant’s brief, p.5.) However, failing t0

come prepared

to a treatment

session, arriving late t0 a treatment session, failing t0 appear for a urinalysis test,

dishonest were

Macklin

(46661 R., p.43.)

discretion.

Macklin also claims

beyond

active drug user ‘Wade’.”

all

things that were well Within Macklin’s control.

Macklin even acknowledged as much,

morning UA,” and

that

stating that

he “planly

[sic]

and being

(46661 R., pp.42-44.)

forgot to call in on

Sunday

he “should 0f disclosed” t0 his probation ofﬁcer that he was living with a

drug addict. (46661 R., pp.46-47.)

At
articulated

the disposition hearing, the district court applied the correct legal standards and

its

reasons for revoking Macklin’s probation, stating, in part:

This Court did afford you the opportunity to be supervised in the community With

had you not applied to drug court, had
you not been accepted or been found t0 be eligible for drug court, it is highly
unlikely that this Court would have continued you on probation in the community
the beneﬁt of drug court.

I

can

tell

you

that

given you prior record, so this Court did grant to you your

last

chance.

You were terminated from drug court. At the time of your admissions,
you had admitted that there were valid grounds to terminate you from drug court.
Clearly, the time that you’ve served on probation previously, you know What you
can 0r cannot d0 Within the community.
(1

1/27/18 Tr., p.26, L.24

— p.27,

L.12.)

The

state

submits

the attached excerpt of the disposition hearing transcript,

0f discretion.

(1

1/27/18 Tr., p.26, L.1

that, for

reasons more fully set forth in

Macklin has

— p.27, L.25 (Appendix

A).)

failed to establish

an abuse

m
The

state respectfully requests this

Court to afﬁrm the

district court’s

order revoking

Macklin’s probation and executing his underlying sentence.

DATED this 30th day of July, 2019.

/s/

Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I

HEREBY CERTIFY

copy of the attached
File and Serve:

that

I

have

this

30th day of July, 2019, served a true and correct
t0 the attorney listed below by means of iCourt

RESPONDENT’S BRIEF

ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

/s/

Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General

APPENDIX A

1

responsibility for that.

THE COURT:

2

share

THE DEFENDANT:

Yes. Ida. Can

stand.

I

Your

Honor?

8

would

like to

community and

11

court as

was

my members

directed

my

During

12

all.

Your Honor, and also

14

myselfthat this

15

at

16

ways‘

was

completing the drug

for not

to.

when was in drug court,
when was incarcerated. told

time

13

I

my

apologize to the courts and also to

10

I

Honor, ﬁrst of

|

|

|

me

I‘m

moved into his house. and
He was my very best

1

very extensively before

2

he allowed

3

friend.

4

business partner, Your Honor.

me

|

move

to

He was my

there.

ﬁshing partner and also

my

7

He passed away June 23rd of this year,
was a horrible thing for me, very horrible.
But you know what. Your Honor, after what I've

3

learned

9

program

5
6

THE COURT: You may.
THE DEFENDANT: Your

7

9

to

with the Court?

5
6

you wish

Mr. Macklin, anything

3

4

All right.

and

it

my

the drug court program and

in

that

is

do not have

I

10

of the horrible thing thatjust

11

l

12

Honor, and

didn't use.

had no idea

|

to

happened

of

recovery

go and use because

even

me. and

to

using.

Your

13

now have three and a halfyears clean.
My clean date was May 15th, 2015. And solely

14

inspire

l

I

15

17

that decision

need t0 change my
my behavior pattern, and made
when was signed into drug court.

17

my life. Your
Honor.
means everything to me. my recovery.
have two gentlemen here that are my
support group behind me. They will help me through

18

18

anything.

1Q

there for

20

And asked to be under your drug court in Jerome,
and was denied that because my sentence was from
Twin Falls, and was unable to work with you

20

and thank him

21

directly, Mr. Butier.

21

Again,

22

22

responsibiliiy for

24

And was allowed to move into my -- to
Wade McCaslin's. He was more of a brother to me
than my own family was. Wade -- and Doc McCaslin

25

here

19

23

the time for

an age now] need to change.

my

to change.

|

thinking.

|

I

l

l

1

I

is

Jeremy and

his father.

talked about

I

it

16

23

my

recovery at this time

It

I

|

was

I

me

in

THE COURT: Thank

program, and

|

truly

bless him

for that.

am sorry. take full
my actions, Your Honor,
l

|

and, yes,

did not successfully complete drug court,

24

truly sorry for that

25

you, Your Honor.

my

and to

and

I

am

community. Thank

25
you. All

The Court

right.

purposes of sentencing does consider

2

for

3

four goals of sentencing, protection of society,

4

rehabilitation. retribution,

still

the

and deterrence. The

5

Court does

6

19-2521 to determine whether probation or

consider those factors under

still

Doc as much as he was

there for

my

24
1

in

appropriate.

some

form

The Court does

1

drug court.

can

|

tell

you that had you not applied

drug court. had you not been accepted or been

2

to

3

found to be

4

unlikely that this Court

5

probation

6

so

this

7

in

eligible for

the

drug court,

it

highly

is

woutd have continued you on

community given your

prior record,

Coun did grant to you your last chance.
You were terminated from drug court. At

7

of incarceration

a

consider your character, the nature of the

8

the time of your admissions. you had admitted that

9

underlying offenses‘ your prior record. as well as

9

there were valid grounds to terminate you from drug

1D

is

your prior performance on probation.
Mr. Macklin, the Cour!

11

is

aware

that

you

12

have a rather extensive felony record.

13

you've been on probation

14

successfully completed probation

15

Unfortunately. your criminal behavior continues.

16

Judge Stoker

1?

or fiﬂh felony offense

18

opportunity of supervision

19

were

20

his word. did

did

-|

in

believe this

—

not successful on.

in

positive for controlled substances. but

15

that

16

testing,

17

would have been based on your

you the

Judge Stoker, a man true

23

granted another chance.

24

court.

25

be supervised

so

we

My

18

--

you

don't

did

to

fail

appear

know what

we do know
one UA

for

the results ofthat

were confused,

thought Power County

was
You were

21

District.

applied for drug

23

the drug court program.

24

Without the benefit of the specialty court.

25

believe that community supervision

the community with the benefit of

You were

22

in

was
I

wanted you

You

27
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that

you

within the Fifth Judicial

the Sixth Judicial

So. you know,

26

appear.

failure to

understanding on the traveling out of

districtwas that you

This Court did afford you the opportunity to
in

you were

or

argued that you haven't tested

19

relief.

You again

It's

20

to

impose your sentence.

denied, you ﬁled post-conviction

cannot do within the community.

14

the community that you

22

12

on

know what you can

13

Subsequently, aﬂer your appeal

21

probation previously. you

You

was your fourth

did afford

court. Clearly‘ the time that you've served

11

the past.

the past.
in

Certainly,

10

failed to

is

District.

to

do

complete
so.
|

don't

appropriate.

